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MEMORANDUM

SUBJECT: 1Individual ﬂiability Of Corporate Officers as
Operators Under RCRA
L
FROM:; Kathie Stein(gﬂ%)
Acting Associite Enfocrcemernt Counsel
for RCRA

Bruce M. Diamon Ayl
Director, office Cf Waste Programs Enforcement

TO: John R. Barker
Regional Counsel, Region IV

Donald J. Guinyara
Acting Director,
Waste Management Division, Region IV

It has come to our attenticn that The Honorable Timothy J.
Dowling, Administrative Judicial Officer, has issued his final
decision in the Resource Conservation and Recovery Act ("RCRA")
Section 3008(a) case, Southern Timbker Products, Inc., and Brax
Batson, (Appeal No. 89-2). Judge Dowling’s decision overturned
the findings of chier Administrative Law Judge Gerald Harwood
that Brax Batson was individually liable because of the
responsible part he Played in the violations cf the rules
regulating closure ang rest-closure care of surface impoundments
at interim status facilities under ReRa. Judge Dowling, in
footnote 49 of his decision, nas inviteq the Region to move for
reconsideration under 40 C.F.. € 23,20 iF the Region continues
to believe that My, Batson should be neld Perscnally responsible
for such post-closure care,

In the decision, Judge Lowling expressed concern that,
during hisg research, he was unable to locata any specific
guidance from the Agency that it has o policy of naming Corporate
officers in RCRA caces where the officer takes on the role of the
operator. The reason for the absence of guch specific guidance
is that, as case law has developed under the various
environmenta) statutes and regulations, the Agency has followed
this practice of naming such corporate officops as operators
where the facts ang the case law supperteq this theory of
liability,
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In light of Judge Dowling’s concern however, the purpose of
this memorandum is to clarify what the national enforcement
practice has been, to date, regarding the imposition of
individual and personal liability on the officers of a corporate
operator under RCRA § 3008 (a), when theories for piercing the
corporate veil are not necessarily relied upon. The case law is
developing, and there are few cases that have reached the stage
of a decision or that have not been settled prior to going to
hearing. However, the. following cases are illustrative of the
Agency’s approach to this issue.

The Agency frequently has sought to hold corporate officers
liable as operators under RCRA § 3008 due to their personal
participation in the corporate actions which violated RCRA. Some
of the civil judicial cases where this practice has been followed
include: U.S. v. Proteccione Tecnica Ecologica, Tnc.., et al,
(Civ. Action No. 86-1698, U.S. Dist. ct. D. P.R., complaint filed
October 30, 1986); U.S. v. Bayonne Barrel and Drum Co., et al.
(Civ. Action No. 87-786, U.S. Dist. Ct. D. N.J., complaint filed
March 4, 1987); U,S. v. ILCO, Inc., (Civ. Action No. CV-85-H-
823-8, U.S. Dist. Ct. N.D, Ala., complaint filed March 18, 198%);
U.8. v. Escambia et _al. (Civ. Action No. 88-30328-RV, N.D. Fla.,
complaint filed September 30, 1988); U.S. v. Sanders Lead et al,
(Civ. Action No. 89-T-1123-N, U.S. Dist. Ct. M.D. Ala., amended
complaint filed September 13, 1990); U.S. v. Conservation
Chemical et al. (Civ. Action No. H 86-9, U.S. Dist. Ct. N.D.
Ind., complaint filed January 6, 1986); U.S. v. Environmental
Waste Control, Inc. et al. (Civ. Action No. S87-55, U.S. Dist.
Ct. N.D. Ind., complaint filed February 2, 1987); U.S, V.
Production Plated Plastics, Inc., et al, (File No. K87-118 CA,
U.S. Dist. Ct. W.D. Mich, So. Div., complaint filed March 31,
1987) ; and U.S. v. Northway Industries, Inc. (Civ. Action No.
90-7~1-546, U.S. Dist. Ct. E.D. Mich., complaint filed October
19, 1990).

Several Regions have also filed administrative actions under
RCRA § 3008 naming such corporate officers as individually liable
operators., Some of these cases include: In the Matters of: Dana
Corp., V roducts Division and BRC Rubber Group (RCRA Docket
Nos. VW-90=R-14 and VW-90-R-1%5, amended administrative complaint
filed September 25, 1990); In Re: Ronald Coffman d.b.a. Coffman
Body Shop and Estrada, Inc. (RCRA Docket No. VII-88-H~0014,
administrative complaint filed March 31, 1988); and In Re: Triggs
Trailer Corp. (RCRA Docket No. VII-B88-H-0004, amended
administrative complaint filed July 14, 1988).
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MEMORANDUM
SUBJECT: Owner and OQperator Reupontlbility for
Corrective Action
f5¥rul £
FROM} Stave Heare, Acting DfTector
RCRA -Enforcement Division
.
Stavy Leifer, Acting Associate w’t ‘e"/"\-
_ Enforcement Coungsel for waste .
Office of Enforcement and Compliance Monitoring
70: Waste Management Divieion Directors,

Reglons 1.x

The purpose of thig memorandum {s to emphagize the
{mportance of naming both the owner and operator as Teaspondents
to corrective action orders. The Agency {s statutori}
authoriszed, and Pursuant to certaln provisions fequired, to
implement tegulations applicable to both owners and operators of
hazardous waste management facilities, In most cases the owner
of a facility {s also the operator, or the operator {s the agent
of the owner, operating the faci{lity for the benefit of the
ownar, In ei{ther case, the 1{ability of the owner i{s clear,

In some instances, however, the operator of & faciliey is
Aot the employes or agent of the Property owner and therefore not
acting on bahalf of the owner. 1In any event, you nust assure
ccenss to the affected property, so that Any corrective action
Yequired pursuant to sections rge(n), 3411, or 7903, negotiated
or issued unilatezally, will be completed, This assurance (g
obtained by making the owner and the operator jointly lf{able for
completion of the work.,

Also, the Agency's authority to 85228 penalties is limited
to those persons named on the order. section 3908 (h) (2) stgtas
"eos If ANy person named in an order fails to Comply with the
oxdez, the Administrator Ray asseoss, and guch person shall bhe
llable %0 the, United States for a civil penalty in an emount not
to exceed 025?7'@,40: ¢ach day of noncompliance with the ordex.”
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While nothing in the statute precludes EpA from issuing
Sepazate orders to ownsrs and operators of facilities, it ig not
48 practical to do so, 1f 4 negotiataed order {s in effect at 5
facility, a sSubsequently jsgued order would have to contain
Provisions that would not conflict with any requirements i{inm the
existing order. Also, the lssuance of the second oxder {s
likely to disrupt £orrective action and it alge places an
unnecessary resource burden on the Region,

If you have Any questions regarding this issue, plesse call
Susan Hodges in the Office of Waste Programs Enforcemant, 8he
can be reached on 4735-9315, ’

eet RCRA Enforcemaent Branch Chiefs,
Regions I.x

RCRA Enforcement Section Chiefs,
Regiona 1-x

Hazardous Waste Branch Chiefs,
Regions Iax
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SﬁBJECT: RDrafeing of initial complaints to name individuals

48 respondents . , -
/, /J
FROM: Lloyd 5. Guarci, Nirector TN
RCRA Enforcement Divisien S?VC%§KJ( ;IiAL?NCA'
TO: RCRA Enforcement Branch Chlofé, Reqlons f-=x

Enclosed (s a decision {(n an enforcement Proceeding
against J. v, petars & Company (Appeal to Administrator No,
85-4, May 9, 1986} where the Reglon attempted tn add parties
after the hearing. The Reglion's Attempt wag rejected and the
matter was remanded to the Reaion,

(or will have effectivel transferred the assets {n an attempt
to hide tham)., A: the t{mo thet the {n{t{al complaint eor
order {s written, {t ig very {mportant to der naming
individuala who participated (n the rsqulated activ '

na ‘
hollow victory, 1t N.K pProve difficuley to add {ndividuals
*

initial Droceedings are commenced,
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